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INTRODUCTION 

The construction and maintenance of levees, channel changes 
and of dams or other obstructions in streams is generally subject 
to the provisions of one or more state laws. This bulletin is in­
tended to serve as a guide to those who submit plans for such con­
struction to the chief engineer of the division of water resources 
for approval in accordance with state laws quoted herein. The in­
formation contained in this bulletin is intended primarily for proj­
ects built by individual landowners or groups of landowners al­
though it is applicable also to projects built by cities, counties and 
other such agencies. 

Part I deals with the construction of levees and Part II with the 
placing of obstructions in streams and the changing of the course, 
current or cross section of streams. 
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PART I 

Section 24-105, G. S. Kan., 1949, as amended, which follows, con­
tains a provision limiting and defining the circumstances under 
which a landowner may construct a levee by making application to 
the chief engipeer of the division of water resources requesting per­
mission to build a levee to protect his land from floodwater that 
flows onto his land from that of an adjacent landowner and securing 
his permission for its construction. 

24-105. Obstructing How of surface water; examination by engineer. It 
shall be unlawful for a landowner or proprietor to construct or maintain a dam 
or levee which has the effect of obstructing or collecting and discharging with 
increased force and volume the How of surface water to the damage of the 
adjacent owner or proprietor; but nothing herein shall be construed as pre­
venting an owner of land from constructing a dike or levee along the bank of 
a natural watercourse to repel floodwaters from such natural watercourse if 
plans therefor have been approved as required in section 24-126 of the Gen­
eral Statutes of 1949, as amended: Provided, That the provisions of this sec­
tion shall apply only to lands used for agricultural purposes and highways 
lying wholly outside the limits of any incorporated city: Provided further, 
That where such surface water is the overflow of a watercourse on the prem­
ises of an upper landowner and such upper landowner has not constructed 
or maintained a levee along the bank of such watercourse to prevent overflow, 
any landowner may make application to the chief engineer of the division of 
water resources stating in such application that an upper landowner, or land­
owners, if more than one, whose name and address is given in the petition, 
has not constructed a levee on his land to prevent the overflow from the stream, 
and requesting permission to build a levee on his own land to repel such flood­
water. Each application shall be accompanied by maps, profiles, cross sections 
and such other data and information as the chief engineer of the division of 
water resources may require. The chief engineer of the division of water 
resources shall then set a day to examine the location of the proposed levee 
and shall notify the landowners whose names and addresses are given in said 
petition. If he finds from an examination of the location of the proposed levee 
and the submitted plans that the construction of the proposed levee is feasible, 
not adverse to the public interest and should be built, he may then grant per­
mission for its construction. (L. 1911, ch. 175, § 1; L. 1917, ch. 176, § 1; 
L. 1931, ch. 184, § 1; L. 1951, ch. 261, § 1; April 2.) 

Section 24-126, G. S. Kan., 1949, as amended, is a more general 
act relating to the construction, repair and maintenance of levees 
located on, along or near any stream which is subject to floods, 
freshets or overflows so as to control, regulate or otherwise change 
the floodwaters of such stream. It applies to persons, corporations, 
drainage or levee districts, counties, cities, towns and townships. 
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24-126. Unlawful to make improvement without plan approved; penalty. 
It shall be unlawful for any person, corporation, drainage or levee district, 
county, city, town or township, without first obtaining the approval of plans 
for the same by the chief engineer of the division of water resources, to con­
struct, cause to be constructed, maintain or cause to be maintained, any levee 
or other such improvement on, along or near any stream of this state which is 
subject to floods, freshets or overflows, so as to control, regulate or otherwise 
change the floodwaters of such stream; and any person, corporation, county, 
city, town, township or district violating any provision of this act shall be 
deemed guilty of a misdemeanor, and upon conviction shall be punished by 
a fine of not less than one hundred dollars ($100) nor more than one thou­
sand dollars ($1,000), or by imprisonment in the county jail for a period of 
not more than one (1) year, or by both such fine and imprisonment, and each 
day any structure is maintained or caused to be maintained shall constitute a 
separate offense. Plans submitted for approval shall include maps, profiles, 
cross sections and such other data and information as the chief engineer of 
the division of water resources may require. If he finds from an examination 
of such plans and pertinent information that the construction of the proposed 
structure is feasible and not adverse to the public interest, he shall approve 
the same. And in the event any such structure is about to be constructed, 
is constructed or maintained by any person, corporation, county, city, town, 
township or district without approval of plans by the chief engineer, it shall 
be the duty of the attorney general, to file suit in a court of competent juris­
diction, to enjoin the construction or maintenance of such structure: P1'ovided, 
That prior to the adoption of a general plan of drainage and flood protection, 
as provided in section 24-901 of the General Statutes of 1949, and the com­
mencement of construction in carrying such plan into effect, the chief engineer 
of the division of water resources may give temporary approval for the repair 
and maintenance of any levee or other drainage work in existence on May 28, 
1929; but such approval for such temporary repair and maintenance shall be 
without prejudice to a withdrawal of such approval when a general plan shall 
be adopted: Provided, That nothing contained in this section shall apply to 
any drainage district heretofore organized under chapter 215 of the Session 
Laws of ~905 and having therein property of an assessed valuation of fifty 
million dollars ($50,000,000) or more. (L. 1929, ch. 176, § 71; L. 1951, ch. 
261, § 2; April 2.) 

Interpretation of Laws 

WARDEN L. NOE 

Section 24-126, as originally enacted, was a part of the seventy­
three-section conservancy act enacted by the legislature in 1929. 
The constitutionality of this act was promptly challenged in 1930 
in the case of Verdigris Conservancy District v. Objectors, 131 Kan. 
214. The Kansas supreme court held that the act imposed certain 
legislative and administrative powers upon district courts and their 
presiding judges which was not possible under the tripartite ar­
rangement of Kansas government under the state constitution. Sec­
tion 69 of this act provided for the application of the rule of law 
that where a part of an act is held unconstitutional any part of it 
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not tinctured with such infirmity was not necessarily invalidated by 
an unfavorable decision. 

The legislature in 1937 repealed all of the conservancy act except 
section 24-126. The supreme court in 1940 in the case of State, ex 
1'el., v. Stonehouse D1'ainage Dist1'ict, 152 Kan. 188, in considering the 
validity and effectiveness of section 24-1071 stated ". it seems 
clear that the section of the conservancy act of 1929 which the legis­
lature of 1937 took particular care to preserve when it repealed the 
other seventy-two sections of it was not so vitally connected with 
the unconstitutional features of the act that it should be judicially 
set at naught therewith." 

The court further held that this section should be construed in 
pa1'i mate1'ia with the drainage district statutes and that the later 
statutes on the same general subject must be given paramount sig­
nificance whenever there was seeming conflict with earlier drainage 
district statutes. The court noted that there was a growing legis­
lative appreciation of the importance of drainage and flood control 
and the necessity of some competent authority to consider and ap­
prove the practicability of all projects of more consequence than 
those expressly excepted by statute, before any such construction 
was undertaken. 

The legality of proceedings, both for the contract of levee con­
struction and for the assessment of costs against the landowners to 
be benefited in the case of drainage districts, depends upon the prior 
approval of levee plans by the chief engineer. 

This statute provides for action to enjoin the construction of 
levee works threatened or in process of construction as well as for 
action to enjoin the maintenance of unlawfully constructed levees. 
This latter has been construed as authority for requiring the re­
moval of unauthorized levee structures for which no plans were 
approved. 

The statute also provides a penalty of from $100 to $1,000, or 
jail sentence up to one year, or both, for persons convicted of hav­
ing violated this section. 

In July, 1951, the ~upreme court in considering the application of 
these two statutes, before the 1951 amendments became effective 
stated that the attorney general has 'authority in the name of the 
state to maintain an action for injunctive relief where the alleged 
acts and conduct of the parties are such as to constitute a public nui­
sance, but in the absence of statute he has no authority in the name 
of the state to assume the burden of conducting an action on behalf 
of private interests. 'See State, ex 1'el., v. ~1ills, 171 Kan. 397; State, ex 
1'el., v. Ba1'nes, 171 Kan. 491. 
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General InfOl'mation 

R. V. SMRHA 

In designing a system of levees consideration should be given to 
the magnitude of the flood against which the proposed levee is to 
provide protection. The levees should then be set back from the 
stream as far as is necessary to carry the design flood. Unless the 
engineer is well informed on probable flood discharges it may be 
desirable that he contact the division of water resources as to levee 
grades and distances between levees before the plans are prepared. 
It may be economically feasible to construct a levee to protect 
farm land against the smaller floods which occur frequently, while 
the cost of a levee to withstand the extreme floods that occur only 
once in twenty-five or fifty years might be greater than the benefits 
to be derived. 

It may in some instances be desired only to close low washed out 
places along a stream bank so as to develop the full capacity of 
the channel before overflow takes place. Plans for such construc­
tion should include a general location map, a detailed plan, a typical 
cross section and a profile extending for some distance to show 
natural ground elevation upstream and downstream from the proj­
ect. The height of such fills is generally limited to the general ele­
vation of the creek bank at the proposed location. 

Application for temporary approval for repair of an existing levee, 
as provided in section 24-126, should be made on a form furnished 
by the division of water resources, giving the date when the levee 
was first constructed and including a statement that the proposed 

. repairs as shown on the plan will not result in a levee grade higher 
or a location substantially different from that of the original levee. 
The plans which accompany the application should include also a 
general location map, plan, profile and typical cross section. 

Section 24-901 of the General Statutes of Kansas provides for the 
working out of a systematic general plan for the complete develop­
ment of each watershed in the state. It is expected that when such 
a plan for any watershed has been completed and adopted it will 
be required that plans for any levee must conform to standards set 
forth in such general plan. 

vVhen plans for a levee have been approved by the chief engineer 
of the division of water resources the landowner may from time to 
time make needed repairs to maintain the levee in accordance with 
the approved plans without further action by the chief engineer. 
Such repairs may also be made where temporary approval has been 
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given for repair of an existing levee unless the approval has been 
withdrawn as is provided in the act. 

Any proposed new levee should be considered from the stand­
point of how it may be included in and become a part of a future 
general plan for levees in the area. In most instances a levee should 
be set back from the stream to provide one-half the required flood­
way in order that a similar levee may be built on the opposite side. 

When the plans have been approved the location of the levee 
should be staked out by an engineer or by someone who is familiar 
with the use of surveying instruments so that the builder will be 
able to make the location, elevations and dimensions conform to 
the approved plan. The bench mark to which elevations are re­
ferred should be of a permanent nature and should be so located 
that it will not be disturbed. 

In building a levee the base ought first to be cleared of all vege­
tation and plowed so that there will be a bond between the base 
and the embankment. The embankment should be placed in lifts 
and compacted so water cannot percolate through it. Some allow­
ance should be made for settlement, the amount depending upon 
the compaction of the fill. When the levee is completed it is desir­
able to seed it to brome grass or some similar cover to prevent 
erosion by water or wind. 

The levee should be inspected regularly and kept in good repair. 
The side slope facing the stream may be damaged by floods or 
transverse cracks may form across the levee during long periods of 
drought. 

Procedure f01' Obtaining Permit and Approval of Plans 

W. H. SUNDERLAND 

Any application made under provisions of either of these acts 
must be accompanied by detailed engineering plans of the proposed 
levee construction. Such plans should in all cases include plan, 
profile and cross section drawings as well as a map showing the 
general location of the levee. In some cases it is necessary in order 
to reach some conclusion as to the probable effect of the proposed 
levee to include such additional information as valley cross sections, 
high-water profiles, topography of the area, size of bridge openings 
and the drainage area of the stream above the proposed location. 
In general, plans for new levees should furnish more detailed in­
formation than is necessary on plans for repair of an existing levee. 

Following is a description of the various items generally included 
on levee plans: 
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A MAP OF THE LOCATION 

There should be a map showing by section, township and range 
the general location of the proposed levee with respect to the stream 
and to property lines, highways, railroads, farm buildings, bound­
aries of overflow and other features of the area which might be af­
fected by the proposed levee. Such a map may be traced from 
aerial photographs. 

A DETAILED PLAN OF THE PROPOSED LEVEE 

The plan should show the exact location of the proposed levee by 
defining the position of its point of beginning with reference to a 
section corner or some such permanent point and giving its align­
ment and length. It should show the location of the stream and of 
existing levees or high ground on the opposite side of the stream. 
The detailed plan may be made a part of a topographic map of the 
area if desired. The scale should be not more than 200 feet to one 

inch. CROSS-SECTIONS 

There should be a typical cross-section of the levee and a cross­
section of the valley at its most restricted point along the levee 
showing normal water level, maximum flood elevations and the end 
section of the levee. PROFILES 

There should be a profile showing the elevation of the natural 
ground along the center line of the proposed levee, the top of the 
proposed levee, normal water level and high-water elevations along 
the proposed levee. All elevations should be referred to a perma­
nent bench mark, preferably to sea-level datum, and its location, 
elevation and description should be shown on the plan. 

Figure 1 is intended as a sample levee plan to show in a general 
way the information which should be on levee plans submitted for 
the consideration of the chief engineer. In special cases some ad­
ditional data may be needed while in others a part of the details 
illustrated might not be needed. 

The several items of information described above can ordinarily 
be shown on a single sheet. Such information accompanying ap­
plications submitted to the division of water resources should be 
prepared on sheets twenty-two by thirty-six inches outside dimen­
sions. Border lines should be arranged to provide a binding margin 
two inches wide at the left end of the sheet. There should be a 
one-half-inch margin on the remaining sides. Sheets of this size 
should be used whether plans are submitted under these acts or 
under sections 82a-301 to 82a-305, C. S. Kan., 1949, discussed 
later in this report. 
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PART II 

The law relating to the placing of obstructions in streams and 
changing the course, current or cross section of streams. 

82a-301. Permit of chief engineer to make dam or embankment or change 
watercourse. From and after the passage of this act, it shall be unlawful for 
any person or persons, partnership, association, corporation, county, city, town, 
or township to construct any dam or other water obstruction; or to make or 
construct, or permit to be made or constructed, any change therein or addition 
thereto; or to make, or permit to be made, any change in or addition to any 
existing water obstruction; or in any manner to change or diminish the course, 
current, or cross section of any stream within this state without the consent 
or permit of the chief engineer of the division of water resources, in writing, 
previously obtained, upon written application to said chief engineer therefor: 
Provided, That jetties or revetments placed for the purpose (of) stabilizing a 
caving bank shall not be construed as obstructions to this act providing such 

jetties and revetments are properly placed. (L. 1929, ch. 203, § 1; May 28.) 

82a-302. Same; maps, plans, profiles and specifications to accompany appli­
cation. Each application for the consent or permit required by the first section 
of this act shall be accompanied by complete maps, plans, profiles, and speci­
fications of such water obstruction, or of the said changes or additions pro­
posed to be made, and such other data and information as the chief engineer, 
division of water resources, may require. (L. 1929, ch. 203, § 2; May 28.) 

82a-303. Same; conditions; rules and regulations. The chief engineer of 
the division of water resources shall have power to grant or withhold such 
consent or permit or may incorporate in and make a part of said consent or 
permit such conditions, regulations, and restrictions as may be deemed by him 
advisable. It shall be unlawful to construct or begin the construction of any 
such water obstruction, or to make or begin any change or addition aforesaid, 
except in accordance with the terms, conditions, regulations, and restrictions 
of such consent or permit, and such rules and regulations, with regard to 
said obstructions, changes, or additions, as may be prescribed by the chief 
engineer of the division of water resources. (L. 1929, ch. 203, § 3; May 28.) 

82a-304. Same; exceptions. The provisions of this act shall not prohibit 
the placing in any purely private stream of any dam not more than ten feet 
high and not impounding more than fifteen (15) acre-feet of water. (L. 1929, 
ch. 203, § 4; L. 1933, ch. 330, § 1; June 5.) 

82a-305. Same; penalty; injunction, when. Any person, firm, association or 
corporation, or any officer of such corporation or of any county, city or town­
ship, or other political subdivision, who shall violate any of the provisions of 
section 82a-301 and 82a-303 of this act shall be deemed guilty of a misde­
meanor, and upon conviction shall be fined in any sum not exceeding one 
thousand dollars. In the event that any obstruction or structure is about to 
be constructed or created, or is constructed, created or maintained, or any 
change or diminution of the course, current, or flow of the river or stream or 
any change in the cross section of the bed or channel of any river or stream 
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is created or caused to be created by any such person, firm, association or cor­
poration, without the approval of plans by the chief engineer, then upon peti­
tion of the state of Kansas on relation of the attorney general, the construction 
or creation of any such obstruction or structure shall be enjoined by any court 
of competent jurisdiction and such court in its discretion may by mandatory 
injunction require the removal or modification of any such structure or ob­
struction. (L. 1929, ch. 203, § 5; L. 1945, ch. 389, § 1; June 28.) 

Interpretation of Law 

WARDEN L. NOE 

The 1929 legislature provided a companion act for the levee 
statute when it adopted sections 82a-301 to 82a-305, inclusive, of 
the General Statutes of 1935. This act required the obtaining of 
written consent or permission from the chief engineer before any 
dam or water obstruction could be placed in any stream of the 
state or before the course, current or cross section of the stream 
could be changed or diminished. Section 82a-304 of the act ex­
cepted dams on purely private streams, when the danl was not more 
than ten feet high and did not impound more than fifteen acre-feet 
of water. 

The applicant is required to submit a written application for such 
consent and permit and accompany it with complete maps, plans, 
profiles and specifications for the proposed stream change, dam or 
other such structure as well as other data and information which 
the chief engineer might require. 

The act specifically applies to individuals and corporations as 
well as municipalities, such as the county, city and township. Its 
provisions were construed as applicable to drainage districts al­
though such were not specifically named in the act. State, ex rel., 
v. Dolese Bros. Co., 151 Kan. 801. The penalty section does refer 
to officers of a county, city, township, or other political subdivision. 
Violations of these are made misdemeanors punishable upon con­
viction by fine of not to exceed $1,000. 

The threatening of construction or creation of any such unlawful 
dam, obstruction or change in any stream, or the beginning of work 
on any such project or proposal without first obtaining the consent 
or permission of the chief engineer is subject to injunction action, 
under statutory authorization. This matter was given judicial con­
struction in case of Lyman Flood Prevention AssociaUon v. City 
of Topeka, 152 Kan. 484. The court held that where a flood pro­
tection project was authorized by federal statute and by correlative 
state statutes, to be undertaken by the federal government in co-op-
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eration with state, city and drainage districts, that the consent and 
approval of the state chief engineer was a prerequisite to the lawful 
construction thereof. The court there stated: 

"It may be conceded that the federal government does not ordi­
narily need to conform to local statutory regulations before setting 
about the construction of projects which are exclusively of national 
concern. But in the particular instance under present considera­
tion, the federal statute- declares that such a flood-control 
project as is contemplated for North Topeka is to be undertaken in 
co-operation with the state and its political subdivisions and locali­
ties. Such co-operation requires the full accord of the state, the 
county, the city and the drainage district concerned. The co-opera­
tion of the state includes the approval of the officers in whom it has 
vested authority to act in its behalf as the public welfare may 
seem to require-the chief engineer of the division of water re­
sources, and the approval of the state corporation commission." 

Section 12-637 of G. S. Kan., 1949, which pertains to cities, also 
requires the approval of the corporation commission regarding such 
matters. 

Section 82a-305 of the original 1929 act was amended in 1945 to 
provide that where dams, obstructions or changes in a stream had 
been constructed or created without the required prior approval 
and consent of the chief engineer that the district court in an action 
for mandatory injunction to compel removal and restoration might 
in its discretion require the removal or modification of .any such 
structure or obstruction. 

Section 82a-304 excepts certain dams located in any "purely pri­
vate streams." The term "purely private streams" has not been 
defined by the legislature nor has it been given judicial construc­
tion. The division of water resources and its chief engineer have 
given an administrative interpretation to this term which defines 
a "purely private stream" as a watercourse upon the contiguous 
property of an individual where the head of the watercourse-the 
beginning of the drainage area-originates on the property of such 
individual. 
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FIG. 2.-Aerial photograph showing channel changes on the Delaware 
river. 
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18 Levees and Channel Changes 

General Information 

R. V. SMRHA. 

19 

The provisions of this act are generally considered as being ap­
plicable to anything placed in a stream in such a manner as to 
deflect or restrict the flow of water within the channel at any stage 
as well as to any changes in the course, current or cross section of 
a stream. In order to comply with the act a permit should be ob­
tained for such stream obstructions as bridge piers, dams, water 
intake structures, sand or trash dumps and certain types of jetties, 
and for such changes as channel cutoffs or removal of material 
from the bed or banks of a stream. 

It does not prohibit the placing in any purely private stream of 
any dam not more than ten feet in height and not impounding 
more than fifteen acre-feet of water. The height of an earth dam 
is measured fro~ the lowest point in the natural bed of the stream 
on the axis of the dam to the elevation at which the top of the em­
bankment is to be maintained. For an overflow type of dam the 
height is measured from the lowest point in the material bed of 
the stream on the axis of the dam to the crest of the spillway. 

Trash, trees and other such material dumped over the bank into 
a stream may constitute an obstruction which is subject to provi­
sions of this act. Plans which are submitted for a trash dump 
should show in detail the location of the bank line proposed to be 
maintained. When the plans have been approved and a permit 
issued, substantial markers should be set to show the location of 
the proposed bank line. Trash dumping should be limited to the 
area between that line and the existing bank. 

Operation of a sand plant comes within the provisions of this 
act where such operation involves the taking of material from the 
bed or banks of a stream or where waste material resulting from 
operation of such a plant is deposited in a stream. The application 
of this act to sand plant operation is discussed in another publica­
tion, copies of which will be furnished on request. 

A permit should be obtained for the excavation of channel changes 
or cutoffs along a stream. In general, the cross section area of the 
excavated channel should be made approximately equal to that of 
the natural channel of the stream. It is sometimes desirable be­
cause of the quantity of earthwork involved to excavate only a 
pilot channel and to leave the abandoned channel open to carry a 
part of the flood flows of the stream. 

1 
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It is important that the new channel be excavated to stream bed 
elevation throughout its length so that it will carry the normal flow 
of the stream. A properly constructed pilot channel, unless it is 
cut through rock, shale or other hard material, will be enlarged to 
the approximate size of the natural channel after a few floods. The 
abandoned channel will generally fill more readily if it is left open 
to carry a part of the flow of the stream during floods and freshets. 
Particular attention should be given to the proposed new align­
ment in order to avoid sharp turns at either the entrance or the 
outlet of the cutoff. 

Where the bottom of the new channel is left higher than the 
natural stream bed so it carries water only during floods the result 
may be unsatisfactory. Experience has shown that the stream will 
not scour the bottom of such a channel as readily as the sides. 
Growth of trees and brush in such a channel may seriously reduce 
its carrying capacity and may result in scouring of one bank so 
that its alignment may be changed. 

Procedure for Obtaining Permit 

W. H. SUNDERLAND 

In order to comply with the provisions of this act a permit should 
be obtained from the Chief Engineer of the Division of Water Re­
sources, Kansas State Board of Agriculture, Topeka, Kan. Forms 
on which application should be made will be furnished on request 
to anyone desiring such a permit. Each application should be ac­
companied by complete and detailed plans prepared from a survey 
by a competent engineer and showing details of the location and of 
the work proposed to be done. The information shown on the plans 
should be of the same general nature as previously outlined for 
levee plans. Figure 3 is a sample plan intended to show generally 
the information needed on plans for channel changes. 
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